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APPELLANT-PETITIONER’S PETITION FOR REVIEW 
______________________ 

 
STATEMENT OF THE CASE 

This case asks whether it is ever permissible to admit, as scientific evidence, 

expert testimony that a victim suffered intentional physical abuse perpetrated by a 

specific individual.  In short, can a doctor “diagnose” the defendant as the 

perpetrator of the crime?  Further, can such testimony ever be harmless? 

HISTORICAL AND PROCEDURAL FACTS 

The historical facts, as set forth in the opinion by the Court of Appeals, are: 

“The charges concerned abuse of C, the 18–month–old child of 
defendant's girlfriend, T. Defendant was residing with T and C. Two other 
people, J and M, also lived in the home or frequently spent time there.  On 
the night of the charged incident, T became ill and was taken to the hospital 
by J and M. They left C in the care of defendant. While T was at the 
hospital, defendant called her, explaining that he had “tripped with [C] and 
he fell.” J went back to the residence to check on C and found that he had a 
golf-ball-sized lump on his head that had been covered with make-up. The 
child had a vacant expression, was unresponsive to communication, and 
would not eat. 

 
“J took C to the hospital. The emergency room physician found that C 

had an injury to the forehead and swelling on the back of the head and 
around the ear. C also had a contusion on his chin, bruises on his chest and 
back, and bruises on his right leg. The physician ordered a CAT scan, which 
showed that C had suffered a fractured skull. Suspecting  ***child abuse, the 
physician contacted CARES Northwest, a child victim assessment center. 

 
 “As a result of that contact, C was transferred to a different hospital 
where a CARES unit was located. A CARES pediatrician, Dr. Skinner, 
evaluated and treated C. In her evaluation, Skinner reviewed C's emergency 
room CAT scan results, conducted a physical examination, and gathered 
statements from C's family and defendant. Based on her review of the CAT 
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scan, Skinner concluded that C had suffered a “parietal occipital” fracture, 
meaning that the fracture “crossed up and over the midline” and “over the 
top of  ***the head and * * * down toward the base.” In her opinion, it 
would have taken “significant force” to cause that type of fracture. 

 
“A police officer contacted defendant, who, over a period of multiple 

interviews, gave the officer two additional and different explanations of how 
C was injured. First, defendant said that he blacked out while checking on C, 
and the next thing he remembered was that he was on the floor and C was 
bleeding. Defendant speculated that perhaps C had fallen off the dresser or 
that defendant had tripped on toys while holding C. In a later interview, 
defendant stated that, because he was angry with T, defendant threw C four 
feet into a dresser and left the room. He returned after a minute to find C on 
the floor and nonresponsive. 

 
“In a written report that she prepared about two weeks after first 

seeing C, Skinner opined: 
 

‘[Defendant] clearly caused [C's] injuries which caused his 
hospitalization on May 13. [Defendant] provided at least three 
versions of what happened to [C] on May 12/May 13. His latest story 
is that he threw [C] into a dresser; [C] hit the dresser and slid down. 
Though this may have happened, I do not believe this is the whole 
story. When I saw [C] on Friday evening, he had approximately 10 
areas of injury on his head and neck alone—in addition to a skull 
fracture. If [C] had only one impact injury (the dresser—then the 
floor) I would expect one or two areas of his head to be injured; not 
10. I believe there were more injuries which took place that night. 

 
‘ * * * * * 
‘[C] was physically abused by [defendant]. This medical 

diagnosis is based on [C's] physical exam on Friday May 13, 
accompanied by review of statements made by [defendant].’” 

 
State v. Sanchez-Alfonso, 238 Or App 160, 162-64, 241 P3d 1194 (2010). 
 
 Defendant at trial contested the scientific admissibility of this “diagnosis,” in 

particular the scientific validity of diagnosing a specific perpetrator of abuse.  
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Defendant renewed that line of argument on appeal.  The Court of Appeals 

affirmed in a written opinion. 

QUESTIONS PRESENTED AND PROPOSED RULES OF LAW 

FIRST QUESTION PRESENTED 

 Is a diagnosis of intentional physical abuse, perpetrated by a specific 

individual, admissible scientific evidence under Brown and O’Key? 

FIRST PROPOSED RULE OF LAW 

No, identification of a culpable actor is not supported by the scientific 

literature, and does not meet the Brown/O’Key standards of admissibility. 

SECOND QUESTION PRESENTED 

In a diagnosis where a specific individual is “diagnosed” as the perpetrator, 

can that be stricken, or “blue lined” out of the diagnosis, rendering the remainder 

scientifically admissible. 

SECOND PROPOSED RULE OF LAW 

No, a diagnosis is offered by the testifying witness, and stands or falls based 

on that diagnosis as a whole.  If the court strikes offending portions of a diagnosis, 

then it changes the diagnosis itself.  A court cannot do that any more than it can 

alter a fact witness testimony. 
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THIRD QUESTION PRESENTED 

Can a diagnosis of intentional abuse perpetrated by a specific individual ever 

be harmless error? 

THIRD PROPOSED RULE OF LAW 

No. 

REASONS FOR REVIEW AND ARGUMENT 

The Court of Appeals states that: 

“In this case, defendant acknowledges that a medical diagnosis of 
nonaccidental physical abuse that is buttressed by an adequate foundation 
would constitute admissible scientific evidence. We agree.” 

Sanchez-Alfonso, 238 Or App at 165. 

 With respect, the Court misstates appellate counsel’s position.  Counsel 

acknowledged, at oral argument, that testimony that an injury was not consistent 

with an accident could be admissible scientific evidence.  For example, testimony 

such as “the multiple stab wounds to the back are not consistent with an accident, 

or self-inflicted injury.”  That, however, is a long way from testimony that an 

injury is from intentional “child abuse” perpetrated by a specific individual.   

The Court of Appeals went on to say: 

“A medical diagnosis of physical child abuse is ‘scientific evidence.’ 
See State v. Marrington, 335 Or. 555, 561, 73 P.3d 911 (2003) (expert's 
testimony that “delayed reporting is a predominant feature of disclosure in  
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otherwise verified cases of child sexual abuse” is scientific evidence subject 
to the analysis set forth in Brown and O'Key )” 

Id. 
 

Here, the Court of Appeals again mistakes the argument, and in addition, 

misconstrues this Court’s caselaw.  Marrington did not say that physical abuse was 

admissible scientific evidence.  Marrington said is was scientific evidence subject 

to Brown/O’Key, then reversed to the trial court for further proceedings.  As this 

court held: 

“It follows that this court must reverse defendant's conviction and 
remand the case to the trial court for further proceedings. If the state again 
chooses to offer Shouse's testimony on delayed reporting, the trial court 
must ensure that the evidence satisfies the Brown and O'Key foundational 
standards.” 

 
State v. Marrington, 335 Or 555, 566, 73 P3d 911 (2003). 
 

Defendant contended at trial, and on appeal, that the identification of 

defendant as the cause of the intentional abuse was a part of the doctor’s 

“diagnosis.”  It cannot be “blue lined” out, like an inconvenient part of a contract.  

It was part and parcel of her medical diagnosis.  And as such, her entire diagnosis 

is tainted.  Defendant contended at trial, and maintained on appeal, that a diagnosis 

that identifies a culpable actor is not scientifically reliable evidence.  There is no 

scientific support for that diagnosis, it does not meet the Brown/O’Key factors, and 

cannot be admitted. 
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This is what creates the fatal flaw in the Court of Appeals’ harmless error 

analysis.  The Court of Appeals held: 

“We agree that the error, if any, was harmless. In reaching that 
conclusion, we consider the asserted error in context. Defendant took the 
stand in his own defense at trial and admitted that he had lied in several 
versions of his account of the cause of C's injuries. Defendant disavowed his 
pretrial statement that he had thrown C against the dresser as a lie that he 
told at T's request to protect her from legal trouble because she had fallen ill 
while under the influence of  methamphetamine. In closing argument, 
defendant's attorney summarized defendant's trial testimony about how C's 
injuries occurred as follows: 

 
“[Defendant] really didn't know much until the next morning 

when he hears [C] and he's trying to get moving and get out there to 
find out what's going on with [C] and is listening at the door and then 
goes in and [C's] laying down and then he's gesturing wanting to be 
held. 

 
“And [defendant] takes him and picks him up in his arms and, 

as he turns, he falls and he can't describe exactly how his feet got 
tangled up, whether it was a box or the toys or the shoes and the way 
that they'd been put on as he'd come out of the bedroom, but he went 
down. He went down hard and [C] was below him.” 

 
“Although defendant's counsel also argued that J was not a credible 

witness and that J might have injured C on another occasion, defendant 
never posited that anyone other than defendant himself caused the physical 
injuries that C suffered on or about May 13, 2005, that is, the physical 
injuries at issue in the indictment in this case. 

 

Sanchez-Alfonso, 238 Or App at 169. 
 
 The Court of Appeals treats the identification of defendant as the perpetrator 

as a separate, or separable, diagnosis.  But it wasn’t.  It was inextricably linked to 

the diagnosis of intentional abuse.  The doctor stated: 
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‘[Defendant] clearly caused [C's] injuries which caused his 
hospitalization * * * I do not believe this is the whole story. * * *[C] was 
physically abused by [defendant]. This medical diagnosis is based on [C's] 
physical exam on Friday May 13, accompanied by review of statements 
made by [defendant].’” 

 
 Because the diagnosis cannot be unwoven, it must be discarded in its 

entirety as unscientific.  As such, all of the doctor’s testimony is inadmissible.  A 

critical issue in contention at trial was the intent of the defendant.  The doctor’s 

testimony was clearly powerful evidence concerning intent, and cannot, by any 

standard, be deemed harmless. 

CONCLUSION 

For the foregoing reasons defendant respectfully prays this court grant the 

petition, allowing briefing and argument, and reverse the decision of the Court of 

Appeals and the trial court, and remand for further proceedings. 

Respectfully submitted, 
 
/s/ Bronson James 
_________________________________ 
Bronson D. James OSB #033499 
JDL Attorneys LLP 
 
Attorneys for Defendant-Appellant 
Luis Sanchez-Alfonso 
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